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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 1025 of 2015
U/s 148/323/149 of I.P.C.

State

-Vs-

       Nowshad Ali,
     Sahidur Ali,

        Rafiqul Islam,
Opiz Ali, 

   Sorhab Ali,
          Rabiyal Hoque,

                  Muzammel Hoque &
      Mobarak Ali.

                                …..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. N.A. Hussain, Advocate…….................for the accused-persons. 

Date of Evidence : - 18-07-18, 08-01-19, 30-04-19 & 11-07-19;
Date of S.D : - 24-07-19;
Date of Argument : - 17-08-19;
Date of Judgment    : - 03-09-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 10-03-15,

one  Borkat Ali lodged a First Information Report before the In-Charge of

Bazar TOP, stating that on 08-03-15, at about 8.30 p.m., accused-persons

mentioned in the ejahar together  had tried to send cows  to Bangladesh

through his paddy field and he restrained. Accused-persons assaulted him

with  stick  and caused  injury.  When  he  raised  hue  and  cry,  his  brother

Motibar Rahman, Amir Ali and younger son Atowar Rahman came forward.

Accused-persons also assaulted them and caused injuries on different parts

of their body. On receipt of ejahar, the In-charge of Bazar TOP entered it in

G.D. being the no. 178, dated 10-03-15 and forwarded the ejahar to the O/c

Dhubri police station for necessary action.        
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2. On receipt of Ejahar, the Officer-in-Charge of Dhubri P.S. registered a

case being the  Dhubri P.S. case no.323 of 2015, u/s  147/148/325/307 of

I.P.C  and  launched  investigation  of  the  case.  During  the  period  of

investigation  of  the  case,  Investigating  Officer  visited  the  place  of

occurrence, prepared sketch-map of the place of occurrence and examined

witnesses.  Investigating officer also collected injury report of victims.  On

completion  of  investigation  of  the  case,  S.I  Prahlad  Das submitted

charge-sheet of the case against the above named accused persons u/s

147/148/323/307  of  I.P.C. Accused  persons  appeared  in  the  court  and

copies of relevant documents were furnished to accused persons. As such,

section 307 IPC is exclusively triable by court of Sessions and therefore,

this court committed the case of accused persons to the Hon’ble court of

Sessions for trial. Thereafter, Hon’ble court after having heard both sides

and considering  the material  on  record,  framed charge  of  the case  u/s

148/323/149  IPC  against  accused  persons.  Particulars  of  charge  u/s

148/323/149 IPC were read over and explained to accused persons. They

pleaded  not  guilty  and  claimed  to  be  tried.  Hon’ble  court  of  Session

remanded the case to the ld. CJM, Dhubri, for trial. 

3. During  course  of  trial,  accused  Saheb  Ali  expired  on  03-11-17.

Prosecution side examined as many as nine numbers of witnesses. In view

of  the  evidence  on  record,  accused  were  examined and  recorded  their

statements u/s 313 of Cr PC. The pleas of accused were of total denial and

declined  to  adduce  evidence  in  their  defence. I  heard  arguments  put

forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

4. (i) Whether  on  08-03-15,  in  the  night  at  about  8.30  PM,  all  the

accused-persons in prosecution of their common object, forming unlawful

assembly committed rioting with deadly weapons and thereby committed

an offence punishable u/s 148 of IPC?

(ii) Whether on the same date, time and place, all the accused-persons

voluntarily caused simple hurt to complainant, his brother Motibar Rahman,

Amir  Ali  and  younger  son  Atowar  Rahman  and  thereby  committed  an

offence punishable u/s 323 of IPC?



3

(iii) Whether on the same date, time and place, all the accused-persons

were  members  of  an  unlawful  assembly  in  prosecution  of  the  common

object  attacked complainant,  his  brother  Motibar  Rahman,  Amir  Ali  and

younger son Atowar Rahman of this case which offence you knew likely to

be committed in prosecution of the common object of the said assembly

and you being members of that assembly at the commission of offence and

thereby committed an offence punishable u/s 149 of IPC? 

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

5. Borkat Ali, complainant of this case deposing as p.w.1 stated that he

knows accused-persons. The incident took place about 3 years ago and at

about 8/ 8.30 p.m. in the night. At that time, accused-persons were going

through cultivation field of his brother Matibar Rahman taking about 50/60

cows. When his said brother restrained then, accused-persons assaulted his

brother and laid on the ground. Hearing hue and cry, he and his brother

Amir Ali went to the place of occurrence but, accused Rafiqul, Sahidul and

other accused-persons also assaulted them with sticks.  Thereafter,  they

went  to  Thana and Police  took  them to  hospital  for  treatment.  Matibar

Rahman treated at hospital for 3 days and thereafter, referred to Guwahati

hospital for better treatment. In his cross-examination, p.w.1 stated that

Police wrote the ejahar at Thana as per his narration of the incident. It is

about half k.m. distance to the place of occurrence from his house. One

BSF camp is situated near the place of occurrence. At the time of incident,

curfew was running at Border area. Abdul Khaleque, Abdul Malek, Siddique

and Tofajjel and many others have houses near the place of occurrence.

Police  went  to  investigate  at  the place  of  occurrence  after  6/7  days  of

lodging ejahar and examined witnesses. He cannot say the day and date of

the  incident.  His  brothers  became  senseless  but,  he  did  not  become

senseless. He denied the suggestions made by defence counsel on behalf

of accused persons.

6. Abdul  Malek  (p.w.2)  knows  informant  and  accused-persons.  The

incident took place in the year of 2015. On that day, at about 8/9 p.m. in

the night,  he,  Matibar,  Atowar  and Abdul  Khaleque were guarding their

paddy field.  Then,  accused Matibar  Rahman asked them for  passage to

take cows. They refused. Motibar Rahman (farmer) gave a bamboo fence
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about half k.m. distance from his house so that no cow can cross. Motibar

went to the south side of the fence. Motibar asked Atowar to bring stick.

Atowar came running and said that his father had been assaulted. They

went  there  hearing  hue  and cry.  They saw Matibar  was  lying  near  the

fence. They took Matibar to his home. Matibar sustained injury on his neck

and he poured water upon Matibar. Later, family members of Matibar came

to his  house  and took  Matibar  to  their  home.  He  cannot  say  what  did

happen later. Matibar said him on being asked that Rafiqul had beaten him.

In his cross-examination, p.w.2 stated that he forgets the date and day of

the incident. Their houses are situated near Indo-Bangla border and there

are many BSF camps at there. Movement of people are restricted in their

area in the evening. Informant is his uncle. Police went to the place of

occurrence  after  20/25  days  of  the  incident.  Police  examined  him.  He

denied that he had not stated before Police which he deposed today in his

examination-in-chief. Matibar and Borkat Ali are not owners of the land of

the place of occurrence. He forgets whether he said to Police that Rafikul

had assaulted Matibar. At the time of occurrence, BSF personnel were on

duty near the spot. There are about 8/10 BSF jawans in a group. He denied

the suggestions made by defence counsel on behalf of accused persons.

7. Abdul Khaleque (p.w.3) knows informant and accused-persons. The

incident took place about 3 years ago and at about 8 p.m. in the night. On

the day of incident, he, Abdul Malek and some others were sitting in the

backside of  his home. Then,  Atowar,  son of  Matibar,  came running and

informed them that some men were seen at the cultivation field. Matibar

ran towards field and asked his brother and son to bring stick. He heard

sound of sticks and went there. He saw Matibar was lying on the ground.

He does not  know who assaulted whom. He took Matibar  to his house.

Matibar was taken to hospital in that night and thereafter, he was referred

to Guwahati  hospital.  In  his  cross-examination,  p.w.3  stated that  Borkat

was not present in the place of occurrence. Place of occurrence is Border

area. BSF personnel always remain on duty. A group of BSF consist of 15/16

jawans. It was dark night. They could not able to see the incident from the

place where they were sitting. He cannot say as to how Matibar sustained

injury.
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8. Abdul Sattar (p.w.4) knows informant and accused-persons of this

case. The incident took place about 3/ 4 years ago from today and at about

7/8 p.m. in the night. At the time of incident, he was present at home. On

the day of incident, he went to the house of Malek's hearing hue and cry

and saw Moaibar Rahman was crying lying on the ground. Matibar Rahman

said to him on being asked that accused Sohidur Ali, Rafikul Islam, Opij Ali

had assaulted him by bamboo sticks. After hearing the incident, he went to

his  house and later,  he heard that  village people had taken Matibar  to

Dhubri Civil Hospital for treatment. In his cross-examination, p.w.4 stated

that  informant  Borkat  Ali  is  his  brother-in-law.  Police  did  not  record  his

statement.  He  denied  that  he  had  not  stated  before  Police  which  he

deposed today in his examination-in-chief. He denied that today he had

deposed falsely.

9. Amir Ali (p.w.5) knows informant and accused-persons of this case.

The incident took place about 4 years ago from today and at about 8 / 8.30

p.m. in the night. On the day of incident, accused Rafiqul was going to

Bangladesh over their land taking some cows. When his brother Matibar

Rahman restrained Rafiqul seeing him on their land then, accused Sohidur

and Rafiqul assaulted his brother Matibar. Hearing hue and cry, he and his

younger brother Barkat Ali came out from their home and saw Matibar was

lying  on  the  ground.  When  they  went  forward,  accused-persons  also

assaulted them by bamboo sticks. In the result, his elder brother's neck got

fractured and they also sustained injuries. Their uncle's son Hakim took

them to Dhubri Civil hospital for treatment. His elder brother Matibar took

treatment at Dhubri hospital for two days. Thereafter, he was referred to

Guwahati  hospital  for  better  treatment.  In  his  cross-examination,  p.w.5

stated  that  the  distance  between his  home and place  of  occurrence  is

about 100/150 yards. Malek's house is situated a little distance from the

place of occurrence. When he was going to the place of occurrence then,

he  saw Rafikul  and  Sofikul  were  leaving  the  place.  He  denied  that  the

incident of assault by Rafikul and Sofikul upon Matibar is false and Matibar

sustained  injury  on  his  neck  slipping  on  the  ground.  He  denied  the

suggestions made by defence counsel on behalf of accused persons.
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10. Atowar Ali (p.w.6) knows informant and accused-persons of this case.

The incident took place about 4 years ago from today and at about 7/ 8

p.m. On the day of incident, accused Rafikul was going to Bangladesh over

their cultivation land taking about 40/41 cows. When his father restrained,

accused Rafikul Islam and Sohidur hit on his father’s shoulder by bamboo

sticks. His father fell down on ground. Seeing the incident, he called his

uncles and came to the spot. Then, accused Sohidur Ali and Rafikul Islam

along with other accused-persons assaulted them with sticks. Hearing hue

and  cry,  villagers  came  and  took  them  to  Dhubri  Civil  Hospital  for

treatment. His father was referred to Guwahati hospital and his father took

treatment  at  there,  about  one  month.  In  his  cross-examination,  p.w.6

stated  that  at  the  time  of  incident,  he  was  present  near  the  place  of

occurrence. They raised hue and cry, at the time of incident but, no one

came  to  the  spot  who  are  residing  near  that  place.  He  denied  the

suggestions made by defence counsel on behalf of accused persons.

11. Dr. Tapash Majumdar (p.w.7) stated that on 10-03-15, he examined

Atowar Rahman, aged 13 years,  S/o. Matibar Rahman in the emergency

OPD vide reference to Bazar TOP GD entry no. 177, dated 10-03-15. The

boy was escorted by Home guard Krishna Kanta Ray. After examination, he

found :-  1.  Tenderness over the right shoulder,  active movement of  the

right shoulder present. No external injury seen. Comment:- simple injury

caused by blunt object and recent in on set. Ext.1 is injury report and Ext.1

(1) is his signature. In his cross-examination, p.w.7 stated that he prepared

Ext.1 on 21-04-15. He did not write from where he copied his report. He

mentioned in the report  that age of  injury was recent.  The meaning of

recent is within 24 hours. He did not give any identification mark to identify

the injured in future. Victim may sustained such type of injury by falling on

ground.

12. Matibar  Rahman  (p.w.8)  stated  that  informant  of  this  case  is  his

brother. He knows accused-persons. The incident took place about 4 years

ago from today and at about 9 p.m. in the night. On the day of incident,

accused-persons were going over their land to send about 50/60 cows to

Bangladesh. When he restrained, accused-persons assaulted him by sticks

and  left  him  there.  In  the  result,  his  neck’s  nerve  got  contracted.  His



7

brother  Hakim  Ali  took  him  to  Dhubri  hospital  and  thereafter,  Dhubri

hospital referred him to Guwahati  hospital  for better treatment. He took

treatment for 15 days at there. In his cross-examination, p.w.8 stated that

he could not  remember the date and day of  the incident.  The incident

occurred at Border area. BSF personnel always remain in patrolling duty at

there and they keep vigil that no one can send goods to Bangladesh and

take from Bangladesh to India.  The incident occurred in the dark night.

Someone had assaulted him in that night and he could not say what did

happen later. At the time of this incident, BSF did not seize any cow and

investigation officer did not seize land document from him. He denied that

accused persons had not crossed his land and they did not assault him.

13.  Prahlad Das (p.w.9) stated that on 30-05-15, he was I/c of Dhubri

Bazar TOP. On that day, O/c Dhubri  PS endorsed him to investigate the

case.  On  completion  of  investigation  of  the  case,  he  submitted  charge

sheet of the case on 31-08-15. Ext.-2 is charge sheet and Ext.2(1) is his

signature.  In  his cross-examination,  p.w.9 stated that  he did  not  collect

report  of  victim from Sanjibani  hospital.  In  this  case,  he did  not  record

statements of witnesses.  He denied that he had submitted false charge

sheet against accused persons not examining the documents of the case

properly.   

14. Thus,  in  view  of  above  discussion  of  evidence  of  prosecution

witnesses, it is cleared that the incident occurred when Matibar Rahman

(p.w.-8)  had  prevented  accused  persons  in  carrying  cows  over  the

cultivation field.  Abdul  Malek (p.w.2),  Abdul  Khaleque (p.w.3)  and Abdul

Sattar (p.w.4) did not saw accused persons assaulting Barkat Ali (p.w.1),

Amir Ali (p.w.5), Atowar Ali (p.w.6) and Matibar Rahman (p.w.8). Dr. Tapash

Majumdar (p.w.7) examined Atowar Rahman on 10-03-2015, at Dhubri Civil

hospital  and  found  tenderness  over  the  right  shoulder.  He  found  no

external injury on person of Atowar Ali and simple injury caused by blunt

weapon.  Prosecution  side  could  not  examine  medical  officer  who  had

examined Matibar Rahman, Amir Ali and Barkat Ali on 09-03-15, at Dhubri

Civil hospital. The injury report of Matibar Rahman, Amir Ali and Barkat Ali

available on record shows that they sustained no injury on their persons.

There is another medical report on record issued by Sanjivani Hospital for



8

Matibar  Rahman.  On 11-03-15,  Matibar  Rahman examined by Doctor  of

Sanjivani hospital and report shows Matibar Rahman sustained injury on

neck. Injury was simple and caused by blunt object. So, Matibar Rahman

took treatment at Guwahati hospital for his neck injury. There is no doubt

that on the day of alleged incident Matibar Rahman sustained injury due to

assault by accused persons as alleged by prosecution witnesses.

15. Prosecution witnesses stated that accused persons attacked victims

with sticks. They said that accused had tried to pass cows to other side of

the border through their land. So, it is natural that they had sticks in their

hands to move cows. Stick can be deadly weapon if it use as weapon. In

this case, prosecution agency found 8/9 persons involved in the alleged

incidents.  Barkat  Ali  (p.w.1) and Amir Ali  (p.w.5) came to the spot after

hearing hue and cry.  During cross-examination,  p.w.1  stated  that  Police

wrote his ejahar as per his narration of the incident. We have discussed

above that he and Amir Ali went to the place of occurrence hearing hue

and cry  and then,  accused persons  assaulted  them with  sticks.  On the

other  hand,  ejahar  shows  that  when  he  prevented  accused  persons  in

taking cows through his land and then, accused persons assaulted him with

stick. He raised hue and cry, his brothers came and accused persons also

assaulted them. So, p.w.1 deposed in other way fact of the incident in his

evidence. Abdul Khaleque (p.w.2) was watching their paddy field on that

day then, one Matibar had come and requested to give him passage to

take cows through the field. They refused. Prosecution side did not send

name  of  Matibar  Rahman  as  an  accused  of  this  case.  He  did  not  say

accused persons had asked him/them to give way to take cows through

their field. P.w.2 did not see present accused persons on that day. P.w.2

stated that he heard from Matibar Rahman (p.w.8) that accused Rafiqul had

beaten  him.  P.w.3  stated  that  on  that  night,  they  were  sitting  in  the

backside of  his  home.  Atowar  Ali  (p.w.6)  came and informed them that

some men were  seen  moving  in  the  field.  Matibar  Rahman  (p.w.8)  ran

towards the field and asked his brothers and son to bring stick. The fact

that Matibar Rahman (p.w.8) was sitting with p.w.2 and p.w.3 is established.

P.w.3 ran towards place of occurrence hearing sound of sticks and found

Matibar  Rahman  lying  on  ground.  P.w.3  did  not  see  who had assaulted
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Matibar Rahman. Abdul Sattar (p.w.4) went Malek's house hearing hue and

cry and saw Matibar Rahman was crying lying on ground. He heard from

Matibar that Sahidur Ali, Rafikul Islam, Opiz Ali had assaulted him. Thus,

from the evidence of p.w.2, p.w.3 and p.w.4, it is cleared that they did not

meet  or  see  accused  persons  at  the  place  of  occurrence.  One  Matibar

Rahman who had asked passage did not assault Matibar Rahman (p.w.8).

Amir Ali (p.w.5) cleared that at the time of incident, he and Barkat Ali were

in their house. P.w.5 stated that when they advanced to the place then,

accused persons also assaulted them with bamboo sticks.  On the other

hand, p.w.5, in his cross-examination stated that when they had gone to

the place of occurrence then, he saw Rafiqul and Safikul were leaving the

place. So, accused persons also assaulted them is doubtful. P.w.-5 did not

say  that  accused  persons  had  come  towards  them  seeing  them  and

assaulted. Atowar Ali (p.w.-6) stated that accused Rafiqul Islam and Sahidur

hit on shoulder of his father. Atowar Ali (p.w.6) also claimed that Sahidur Ali

and  Rafiqul  Islam along with  other  accused-persons  had also  assaulted

them with sticks. P.w.6 said that they had raised hue and cry but no one

came. On the other hand, from the evidence of p.w.-3, it is cleared that

when Atowar Ali  informed them about moving of some men in the field

then his father was sitting with p.w.-2 and p.w.-3. So, it can be said that

p.w.-6 did not see accused persons assaulting his father. P.w.2 and p.w.3

cleared that they went to the place of occurrence and took Matibar Rahman

to their house. They poured water on Matibar Rahman and family members

of Matibar Rahman took him to their house. P.w.2 and p.w.3 did not say that

they  had  seen  p.w.1,  p.w.5  and  p.w.6  at  the  place  of  occurrence  and

sustained injuries on their persons. From the evidence of p.w.-2 and p.w.-3,

it is appeared that p.w.-1, p.w.-5 and p.w.-6 came to the house of p.w.-2

and took p.w.-8 to their house in injured condition. Matibar Rahman (p.w.8)

said that it was dark night and he had not seen his assailants. P.w.8 could

not  identify accused-persons.  Someone assaulted him when he went  to

prevent accused persons. P.w.-8 did not say Rafiqul Islam and Sahidur had

hit on his shoulder with sticks. It is true that p.w.-8 sustained injury on his

neck. But, it cannot be said that accused persons in prosecution of their

common object assaulted p.w.-8 and caused him injury. And it is appeared
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that  common  object  of  accused  persons  was  only  to  carry  cows  and

therefore, they had sticks with them. Therefore, I found, it is not safe case

to hold accused persons guilty in absence of clear and cogent evidence

and common object for causing hurt to Matibar Rahman on the basis of

evidence  of  p.w.-1,  p.w.-5,  p.w.-6  and  p.w.-8.  P.w.-1,  p.w.-5,  p.w.-6  and

p.w.-8  find  no  corroboration  from  evidence  of  p.w.-2  and  p.w.-3.  The

evidence of p.w.-2 and p.w.-3 raised doubt about veracity of evidence of

p.w.-1, p.w.-5 and p.w.-6 being eye witnesses of this case. If all the accused

persons had beaten p.w.-1, p.w.-5 and p.w.-6 with sticks then, they would

certainly have sustained injuries on their persons. P.w.-1, p.w.-5 and p.w.-6

might have inclined to say against accused persons for being interested

witnesses. 

16. In view of the above discussion of evidence and observation made

therein, I am of the opinion that prosecution  side  has failed to prove the

charge  against  the  accused  persons  beyond  all  reasonable  doubt.

Therefore, accused-persons are acquitted from the charge u/s 148/323/149

IPC on benefit of doubt and set at liberty forthwith. Bail  bonds stand in

favour of accused persons are extended for another period of six months in

view of section 437A of Cr PC.

17. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 3rd day of September, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:- PW- 1 Borkat Ali, (Complainant)

    PW- 2 Abdul Malek,

    PW- 3 Abdul Khaleque,

    PW- 4 Abdul Sattar,

    PW- 5 Amir Ali,

    PW- 6 Atowar Ali,

    PW- 7 Dr. Tapash Majumdar,

    PW- 8 Motibar Rahman

    PW- 9 Prahlad Das,

2. PROSECUTION EXHIBITS:- Ext. 1 Injury Report &

       Ext. 1 (1) is signature of p.w.7.

      Ext.2  charge sheet. 

     Ext.2(1) is signature of p.w.9.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


